
For the best experience, open this PDF portfolio in
Acrobat 9 or Adobe Reader 9, or later.

Get Adobe Reader Now!

http://www.adobe.com/go/reader




© 2013 Prince Lobel Tye LLP 


 


 


Broadband and Wireless Delivery: 


The FCC Shot-Clock Rule 


PREPARED BY 


William A. Worth 


Prince Lobel Tye LLP 


April 15, 2013 


APA National Planning Conference 







2 © 2013 Prince Lobel Tye LLP 


 


 


A. The regulation of the placement, construction, and modification of personal 


wireless service facilities by any State or local government or instrumentality 


thereof: 


1) Shall not unreasonably discriminate among providers of functionally equivalent 


services 


2) Shall not prohibit or have the effect of prohibiting the provision of personal wireless 


services 
 


B.  A state or local government or instrumentality thereof shall act on any request 


for authorization to place, construct, or modify personal wireless service facilities 


within a reasonable period of time after the request is duly filed with such 


government or instrumentality, taking into account the nature and scope of such 


request 


 


C.  Any decision by a state or local government or instrumentality thereof to deny 


a request to place, construct, or modify personal wireless service facilities shall 


be in writing and supported by substantial evidence contained in a written record 


Telecommunications Act of 1996 


Key Provisions Regarding Placement of Wireless Facilities 
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D. No state or local government or instrumentality thereof may regulate the 


placement, construction, and modification of personal wireless service facilities 


on the basis of the environmental effects of radio frequency emissions to the 


extent that such facilities comply with the Commission's regulations concerning 


such emissions. 


 


E. Any person adversely affected by any final action or failure to act by a state or 


local government or any instrumentality thereof that is inconsistent with this 


subparagraph may, within 30 days after such action or failure to act, commence 


an action in any court of competent jurisdiction. The court shall hear and decide 


such action on an expedited basis. Any person adversely affected by an act or 


failure to act by a state or local government or any instrumentality thereof that is 


inconsistent with clause (iv) may petition the Commission for relief. 


 


Telecommunications Act of 1996 


Key Provisions Regarding Placement of Wireless Facilities (cont’d) 
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The FCC Shot Clock 


 Wireless carrier’s vantage point: 


– Intent of Telecommunications Act  is to establish and deploy a nationwide, 


competitive, wireless network, including broadband services 


– The ability to deploy wireless systems depends upon the availability of sites for the 


construction of transmitters and towers 


– In most locations, this requires local approval 


– Local approval sometimes takes too long and this defeats the purpose of the Act 


 


 


What is a reasonable time within which a local permitting authority should act on 


a wireless carrier’s application related to the placement, construction ,or 


modification of wireless facilities? That depends … 
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The FCC Shot Clock (cont’d) 


 Municipalities vantage point: 


– Zoning and permitting are time consuming, and what constitutes a “reasonable” time 


to rule is subject to numerous variables and various local constituencies  


– Delays are often the result of incomplete applications 


– Delay can be compounded by the Telecommunications’ requirement of a written 


record 
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The Petition For A Declaratory Ruling By The FCC 


 2008:  CTIA - The Wireless Association, files a petition with the FCC seeking a 


declaratory ruling on the following: 


 


1. The timeframes within which zoning authorities must act upon siting requests 


for wireless towers or antenna sites  


2. The power to restrict competitive entry in a given area of a municipality  


3. Denying the ability of a municipality to require a variance for every siting  
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Municipal Associations Oppose the Petition 


 Congress gave the courts, not the FCC, the power to determine “What is a 


reasonable time” within which to rule on a zoning application, and “What is a 


failure to act“ under the Telecommunications Act; and what constitutes 


“prohibition of wireless services” under the Act 


 


 The FCC does not have the authority to limit local authority in this area except 


as clearly spelled out by Congress 


 


 These questions have clear meaning, and Congress gave state and local 


government the power and flexibility to process applications based on the 


circumstances of each case  
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2009: The FCC Declaratory Ruling 


1. The FCC defines 90 days as a presumptively reasonable time for State and local 


governments  to act on an application for collocation of wireless facilities 


 


2. The FCC defines 150 days as a presumptively reasonable time for State and local 


governments to act on an application for “new” wireless facilities 


 


3. The FCC rules that a carrier can seek relief under the Telecommunications Act should 


the state or local government fail to act within these “presumptively reasonable time 


frames”, and the state or local government can introduce evidence to rebut this 


presumption 


 


4. The FCC rules that it is a violation of the Telecommunications Act for a State or local 


government to deny a wireless siting application solely because wireless service within 


the affected areas is available from another wireless provider 


 


5. The FCC denies the request for a ruling that requiring a variance for every wireless 


facility siting violates the Telecommunications Act  


 


“The FCC has broad discretion to interpret ambiguous provisions of the 


Telecommunications Act by issuing a declaratory ruling” 
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Nuances of the Shot Clock Rule 


 What constitutes a completed application?  


 


 How soon must a carrier go to court if a state/local government fails to rule on 


its application?  


  


 Can the parties extend the “presumptively reasonable” time periods?  


 


 What if state or local laws provide for a shorter time period than the FCC shot 


clock period?  
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A Legal Challenge to the Shot Clock Rule 


1. The Telecommunications Act specifically left the zoning and permitting 


process to the cities and states 


2. Congress determined that the courts, not the FCC will interpret any 


ambiguities in the language of the statute  


3. The FCC exceeded its authority by interpreting the statute  


 


 The Fifth Circuit Court of Appeals: “We must defer to the FCC’s interpretation of 


the law as long as its interpretation is ‘reasonable and permissible’”  


 The United States Supreme Court will decide whether an administrative agency 


can interpret the law where the agency is venturing to define the reach of its 


own authority 


 
(The Supreme Court is not deciding on the legality of the shot clock, but rather, is 


addressing the parameters of deference a federal court must give to a federal agency).  


City of Arlington, Texas v. Federal Communications Commission 


668 F.3d 229 (5th Cir. 2012), cert. granted, in part, 133 S. Ct.421 (U.S. 2012)  


The City’s position is: 
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In 2012, Congress passed the "Middle Class Tax Relief and Job Creation Act of 


2012" (the TRA). The TRA includes a provision that is of substantial interest to 


those involved with the deployment and upgrade of wireless communications 


facilities. The goal of the provision is to reduce impediments to modifications to 


existing facilities and co-location on existing towers.  


Middle Class Tax Relief and Job Creation Act of 2012 
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Wireless Facilities Development – Section 6409 


(a) Facility Modifications-  


(1) IN GENERAL- Notwithstanding section 704 of the Telecommunications Act of 


1996 (Public Law 104-104) or any other provision of law, a State or local 


government may not deny, and shall approve, any eligible facilities request for a 


modification of an existing wireless tower or base station that does not 


substantially change the physical dimensions of such tower or base station. 


(2) ELIGIBLE FACILITIES REQUEST- For purposes of this subsection, the term 


`eligible facilities request' means any request for modification of an existing 


wireless tower or base station that involves-- 


– (A) collocation of new transmission equipment; 


– (B) removal of transmission equipment; or 


– (C) replacement of transmission equipment. 


(3) APPLICABILITY OF ENVIRONMENTAL LAWS- Nothing in paragraph (1) 


shall be construed to relieve the Commission from the requirements of the 


National Historic Preservation Act or the National Environmental Policy Act of 


1969. 
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What is an Eligible Facilities Request? 


To determine whether an application is an eligible facilities request, you must 


determine whether it includes: 


 A “wireless tower or base station” 


 The “collocation of new transmission equipment” 


 The “removal of transmission equipment” 


 The “replacement of transmission equipment”  


 A substantial change to the physical dimensions to the wireless tower or base 


station 
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Are These Terms Defined and Where? 


 Nationwide Programmatic Agreement for the Collocation of Wireless Antennas 


(2001), see 47 C.F.R. Part 1, Appendix B (“Nationwide Collocation Agreement”) 


 


 Wireless Telecommunications Bureau’s “Guidance on Interpretation of Section 


6409(a) of the Middle Class Tax Relief and Job Creation Act of 2012”, January 


25, 2013 (D.A. 12-2047) (FCC Guidance) 
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What is a “Wireless Tower”? 


 A tower is “any structure built for the sole or primary purpose of supporting 


FCC-licensed antennas and their associated facilities.”  Nationwide Collocation 


Agreement, Section I.B. 
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What is a “Base Station”? 


 A base station includes “radio transceivers, antennas, coaxial cable, a regular 


and backup power supply, and other associated electronics… We believe it is 


reasonable to interpret a ‘base station’ to include a structure that currently 


supports or houses an antenna, transceiver, or other associated equipment that 


constitutes part of a base station…”  FCC Guidance, citing Implementation of 


Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, WT Docket 


No. 10-133, Annual Report and Analysis of Competitive Market Conditions With 


Respect to Mobile Wireless, Including Commercial Mobile Services, Fifteenth 


Report, 26 FCC Rcd. 9664, 9481, para. 308 (2011) 
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What Does “Collocation” Mean? 


 The FCC has previously defined “collocation” as the “mounting or installation of 


antennas on an existing tower, building or structure for the purpose of 


transmitting and/or receiving radio frequency signals for communications 


purposes.”  Nationwide Collocation Agreement. 
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What is a “Substantial Change”? 


 


1. [t]he mounting of the proposed antenna on the tower would 


increase the existing height of the tower by more than 10%, or by 


the height of one additional antenna array with separation from the 


nearest existing antenna not to exceed twenty feet, whichever is 


greater, except that the mounting of the proposed antenna may 


exceed the size limits set forth in this paragraph if necessary to 


avoid interference with existing antennas;  


 


2. [t]he mounting of the proposed antenna would involve the 


installation of more than the standard number of new equipment 


cabinets for the technology involved, not to exceed four, or more 


than one new equipment shelter;  


 


The FCC Guidance notes that “substantial change to the physical 


dimensions of a wireless tower or base station” is not defined in The Act.  


Instead, the Guidance recommends applying the definitions from within the 


Nationwide Collocation Agreement: 
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What is a “Substantial Change”? (cont’d) 


3. [t]he mounting of the proposed antenna would involve adding an appurtenance to the 


body of the tower that would protrude from the edge of the tower more than twenty feet, 


or more than the width of the tower structure at the level of the appurtenance, 


whichever is greater, except that the mounting of the proposed antenna may exceed 


the size limits set forth in this paragraph if necessary to shelter the antenna from 


inclement weather or to connect the antenna to the tower via cable 


 


4. [t]he mounting of the proposed antenna would involve excavation outside the current 


tower site, defined as the current boundaries of the leased or owned property 


surrounding the tower and any access or utility easements currently related to the site 
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Recommendations 


 Consult with counsel 


 Review zoning bylaws, ordinances, codes and regulations 


 Follow developments 





